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MEMORANDUM ’JLI‘
SUBJECT: Costs Incurred After Contract Completion e e ;
FROM: James A. Hanlon, Director

Municipal Construction Division (WH-547) éx,

Kenneth A. Konz, Assistant Inspector Genér for

Audit, Office of Inspector General (A-109)
TO: Municipal Construction Program Managers, Regions I-X

Divisional Inspector Generals

In an April 18, 1983 memorandum, from then Associate General
Counsel Lee A. DeHihns (the DeHihns memo, Attachment 1), the
Office of General Counsel addressed the allowability of the costs
of resident engineer inspection and related services incurred
after the scheduled contract completion date on two construction
grants. Based on the facts presented and fundamental principles
of grant law, the memo concluded that the costs were unallowable
and that the grantees' proper remedy would be to seek ligquidated
damages from their contractors. While the general principles
articulated in the DeHihns memo remain valid, questions have been
raised by decisionmakers in both the audit and disputes
resolution process about how they should be applied to a variety
of situations. To address these questions, the Municipal
Construction Division and the Office of Inspector General, in
consultation with the Office of General Counsel, are issuing this
guidance.

Background

It is fundamental EPA policy that a grantee is responsible
for the successful completion of the scope of work outlined :in
the grant agreement. The grantee manages the completion of -«
project through the terms and conditions of its construction
contract. EPA, as the grantor agency, is not a party to any
construction contract.
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The time of performance in any contract and, in particular in
construction contracts, is a key provision. The grantee must
develop a reasonable time of performance that is included in the
contract documents when the project is bid. This is usually
based on the experience of the grantee and its design engineer
with other projects of comparable size and complexity, and other
factors such as average weather patterns and normal equipment and
materials delivery schedules. During the bidding process
contractors take into consideration their experience, the
information they receive from prospective equipment and materials
suppliers and the required time of performance. The successful
bidder ultimately agrees to the completion time in signing the
contract.

The management of the average construction contract requires
the coordination of dozens of individuals or firms and of
decisions that direct the work and interpret the contract
documents based on field conditions. Any of these factors has
the potential of affecting the scope of work and possibly require
a change order, including changes affecting the time of
performance.

Applicable EPA regulations provide that appropriate changes
to the construction contract, including changes in the time of
performance, may be made. If the grantee chooses to allow the
modification, it must be made through a change order. The
grantee is responsible for negotiating these changes with the
contractor. Relevant EPA guidance on the management of change
orders on construction grant projects is contained in "Management
of Construction Change Orders; A Guide for Grantees" (Change
NOrder Guide) issued by the Office of Municipal Pollution Control
in March 1983. It provides guidance to grantees, delegated State
water pollution control agencies, U.S. Army Corps of Engineers
(CoE) and Regional project officers regarding recommended
procedures to be used in the management of project change orders
including change orders with changes in the time of performance.

The level of documentation provided to support a contract
change generally should be commensurate with the scope and
complexity of the change. The need for minor time extensions may
be obvious on their face based on the scope of work involved or
nther reasons cited. More extensive extensions may require a
discussion of the basis of the estimate and appropriate
Aiscussions of the interrelationships of different portions o:
the project.

Based on the information provided by the grantee, the awa:
nfficial or his designee will approve or disapprove Federal
participation in the change order. In essentially all cases
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responsibility will either be that of the delegated State agency
or the CoE. It is common program practice that-change order
reviews are documented on review forms which become part of the
Federal project file.

Guidance
I. Introduction

The.DeHihns memo restates EPA's 'longstanding policy that
post-scheduled contract completion resident engineer inspection
and associated architecture/engineering fees (post-scheduled
contract completion A/E fees) are allowable provided two criteria
are met. First, it must be shown that the costs were not
incurred as a result of grantee mismanagement or contractor
failure to perform, but rather were attributable to justifiable
extensions to the time of performance, such as time extensions
due to differing site conditions or unusually severe weather.
Second, it must be shown that the costs were otherwise reasonable
and necessary. For example, in an instance where a construction
contractor could not complete a project by the contract
completion date because of erroneous information supplied by the
grantee’'s design engineer, the construction contractor could be
given a time extension, but EPA would not participate in any
increased costs because they resulted from the design engineer’s
failure to perform. '

The Change Order Guide provides the baseline standards to be
applied in the processing of all change orders. The Regions and
delegated states are required, effective immediately, to abide by
the Change Order Guide when processing change orders. Strict
compliance with the Change Order Guide should minimize the
possibility of future disputes over the allowability of post-
scheduled contract completion A/E fees.

The guidance provided below is intended to address existing
disputes in the Subpart L/Subpart F process involving the
allowability of post-scheduled contract completion A/E fees. It
also applies to disputes which may arise in the future regarding
change orders executed prior to the date of this guidance.
Section II explains what must be shown to justify c8fstruction
contract time extensions in specific situations. Section III
outlines the factors to be considered in determining whether
post-scheduled contract completion A/E fees are otherwise
reasonable and necessary. Section IV addresses audit resolution.

II. Showing to Justify Construction Contract Time Extensions
A. General Rule

In order to be allowable, post-scheduled contract completion
A/E fees must be supported by a showing that justifiable reasons
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existed for time extensions to the grantee’s construction
contract. This showing is a prerequisite to allowability in all
cases and cannot be met by a demonstration that the amount of A/E
fees claimed is within the cost ceiling of the A/E contract (such
a demonstration, however, may be relevant to the reasonableness
of A/E fees. See Section III.B below).

B. r A =
Approvals

Great weight should be assigned to contemporaneous change
orders approved by a delegated state, the CoE or an EPA project
officer (any of which is hereafter referred to as project officer
approval), where the file rqveals the project officer '
conceptually adhered to the Change Order Guide by taking a "hard
lo0k" at the need for a contract time extension and whether costs
claimed were reasonable and necessary. For example, if there is
evidence in the project file showing that the project officer
carefully considered: the need for the time extension; the
length of the extension and the allowability of A/E fees and
other expenses associated with the extension then such
contemporaneous project officer approvals should not be second
guessed. Therefore, change orders with this support should be
dispositive unless there is strong evidence to the contrary.

For contemporaneous change orders and for change orders
approved after the fact where the file does not reveal that a
project officer took a "hard look" at the contract time
extension, an explanation of the justification for the length of
the time extension and necessity and reasonableness of costs will
be obtained. The level of detail in that explanation should be
commensurate with the scope and complexity of the change order.
Acceptable supporting documentation includes such records as
contractor logs, resident inspectors diaries, A/E billing
records, photegraphs and progress schedule records or other
baseline documents. In the absence of this information, Regions
must ask a grantee to submit a narrative statement or affidavit
describing its review, including the documentation it considered,
or they must ask for a short narrative statement from the projec-
officer who approved the change order describing his review,
including the documentation he considered. The information/
documentation used in the review of the change orders should be
referenced in the project file and available for review. Reglons
will determine whether the documentation, the narrative statemen-
or affidavit is adequate. The guide that should be used in rthe
determination of allowability is the Change Order Guide. Alsc,
where inconsistent information may be identified in the projec:



file or otherwise identified by the audit, that information must
be reconciled with any change order approval action. Where such
documentation, narrative statements, or affidavits cannot be
obtained, tngineglon must make an independent determination about
the necessit? of the time extension and associated A/E fees. See
Section II.C. below.

C. No Approved Change Orders

Where there are no approved change orders extending the
contract completion date, Regions may work with grantees to
determine if information or documentation is available to form a
basis -fq¥..the approval of a time extension.,, A grantee should
supply baseline documentation as discussed above. Absent this
information, a grantee must provide narrative statements or
affidavits, including supporting documentation from its A/E or
constryction contractor explaining what happened. 1If, however,
the grantee is unable to do so, Regions may make their own
evaluation. This may be particularly appropriate in the case of
small communities. For example, in the case of time extensions
due to unusually severe weather where the grantee’s records do
not allow for a determination to be made for the entire length of
the exten51on the Reglon may be able to 1ndependent1y assess,
based on program experience and existing information in the
project file or other available records, such as weather reports
and resident inspector _logs, the appropriate number of days
associated withh the weather delays. See Townsend, Montana, EPA
Docket No. 08-85-AD03 (August 19, 1987, Attachment 2). Again,
the Change Order Guide should be used in that process. Regional
decisions must be documented and retained, along with supporting
documentation.

III. N i R and Allocabili f th
costs

A. Necessity for the Costs

n order for costs to be allowable they must be necessary.
Accou.dingly, where the project’s scheduled contract completion
date is extended for a certain period of time and resident
engineer inspector fees are claimed for each day, it must be
shown thats the services performed were necessary to the
successful completion of the project. Examples of documents
which may be used to determine the necessity of the costs include
resident inspectors’ diaries, contractors' logs, photographs and
progress schedule records. Also, A/E billings may be used if
billings identify the work performed and the associated costs
sufficient detail that permits a determination of the necessity
and allowability of costs.
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In determining the reasonableness of the post-scheduled
contract completion A/E fees, the following general principles
should be kept in mind:

First, the rates charged to the grantee during the contract
extension period generally should not differ from what was
originally agreed to by the grantee and the A/E;

Second, if there is an increase’ in the rates charged or the
contract cost ceiling, appropriate documentation explaining the
increase- is. necessary.

Third; some categeries of costs are not related €o the
progress- ef construction-(e.d:, costs during the one year project
performance perlod, preparatlon of O & M maguais as-built
drawingsaand "final totals" change orders on unit price
contracts). Accordingly, where grantee records-clearly
differentiate work performed by task, these costs may be
allowable regardless of whetlier they were incurred after the
scheduled contract completiomr:date.

C. Allocability of the Costs

In addition to being necessary and reasonable, post-scheduled
contract completion A/E fees must be allocable to an EPA
construction project. Typically, allocability problems may arise
in the case of projects involving multiple construction contracts
where A/E fees are not accounted for on an individual contract
basis and where some but not all of the contracts qualify for a
time extension. In such cases, separate A/E cost accounting may
not be required. Instead, the allowable A/E fees may be
determined throuygh the use of a construction ratio so long as it
is reasonable te assume thatasthe level of services is consistent
across the contraces.

D. Liguidated Damages

In accordance with established EPA policy, any additional
costs (e.g., building, engineering, legal, or administration)
incurred because of a contractor’s lack of timely performance are
assumed to be offset by the ligquidated damages, and therefore are
unallowable, even in the event that the grantee elects not to

exercise its right to recover liquidated damages, or the

liquidated damages are insufficient to cover the grantee's

‘additional costs. Payment of liquidated damages provided for

construction contracts generally has no bearing on the
allowability of post-scheduled contract completlon A/E fees.
However, it evidences the contractor’'s responsibility for any



additional costs (j.e,, those which would not otherwise have been
incurred), including A/E support costs, which result from its
untimely performance.

IV. Audit Resolution

Both EPA project officers and auditors should apply this
guidance in their review of the allowability of post-scheduled
contract completion A/E fees. Disagreements between auditors and
EPA program officials over the allqwability of such costs must be
resolved ‘in accordance with the requirements of EPA Directive
2750-Management of EPA Audit Reports-and Follow-up Actions. The
responsibility for issuing a final determination of allowable
project costs-on construction grants-projects rests with the
Action Official pursuant to that Order.

Questions about this guidance may be directed to
Elissa R. Karpf of the Inspector General's Office (FTS 245-4175)
or David Luoma of the Municipal Construction Division
(FTS 382-5859).

Attachments

cC: Gerald H. Yamada
Harvey G. Pippen
Peter Nobert
Regional Assistance Law Contacts-
Regional Disputes Coordinators
Regional Audit Follow up Coordinators
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MEMORANDUM

SUBJECTS: Costs Incurwed After Contract Completion Date

FROM: Lee A. DeHihns
Actin; Asseciate ‘neral Counsel

TO: Erneat E. Rradley, 111
Assistant Inspector General for Aucdits

This is in response to your December 23, 1981 request for
\ legal opinion on whether EPA should reccoup anounts palcd to ¢
frantce for costs lacurred after the corntract conpletlon date.

Issve

Should EPA recour voncy paid to a rrantece for costs incurred
after the construction contract corpletion date when the pranrtec
fails to show that the costs wecre not causec by its miscanagecent
or by the contractor's failure to perform?

Answver

Yes. Costs incurred beyond the contract cocpletion dete are
unallowable for grant funding unless the grantee proves the costs
werc not ceused by the contractor's failure to perform or by the
prantee's nispanagerent. Payrvent of liquidated decsges by the
contractor to the grantee is not relevant to the allowabllity ol
these costs except to the extent it evidences the contracter's
responsibility for costs resultins fron delayed contract cocapletion
and, therefore, demonstrates that the costs are not allowable.

Backporound

The issue was raised in two construction grant audits: Clty
of Yillgboro, Ohio, Audit Report 'o. PZcW9-05-0041-9083(; and
ggnville Sanitary District, Illinois, Audit Report No. PZcv(-05-713-

767.
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Your 1979 audit of the City of Hillsboro questioned §5,101
(Federal share of $3,355) in resident inspection fees incurrec
between October 1972 and January 1973, after the centract corrletion
date. The City of iillshoro collected liquidated darmages frorm the
congtruction contractor for the same period.

Your 1978 audit of the Danville Sanitary District questioned
$22,848 (Federal share $11,929) of consulting anc resident
enpineering costs incurred after the contract cocpletion date.
These costs vere questioned because they were included in a settle-
ment between Danville and Boncar Conetruction Co. (contractor),
whereby the eontractor paid Danville $53,909.35 for costs incurre:!
after the contract completion date.

Piscussion

You have raised the isaue in the context of liquidated larages,
i.e., you state that in both cases the grantees have hbeen reinbtursed
for the costs incurred after the contract corpletion cate throusk
lifuidated dacagres, tlerefore, EPA ghould not duplicate trese pay-
cents. However, even if the grantees had not ccilected liguidated
cars; es the coets would be unallowable unless the grantees could
show that the costs were not caused Ly their risrananerent or by
their contractors failure to perfcrr. The receipt of liquidated
cenares 18 not relevent to the allowvahility of these costs excernt
to the extent it evidences the contractor's responsiltility for
costs resulting fror delayed contract courpletion.

-Overrun contract corts are unallowahble for grant funding
unless the grantee car document that the costs were necessary and
ressonable and not caused by thé contractor's failure to perforn
nor by the grantee's pieranagemert. The principle that Federal
grant recipients have the responsihility to manaje grant projects
efficicntly and effectively to succecsful corpletion underlies all
Fecderal grant progracs and i{s implicit in every Federal grant.
Cffice of Managerent and Budget (OMR) Circuler A-&7, Princicles
{or Determining Costs Applicable to Crants and Contracts with Staste,
Locel, anc Federslly Recognized Indian Tribal Governuents, Attach-
ment A. ~ Increased costs resultins from a grantee's breach of its
rroject management responsitilities are not allowable for prarnt
funding. OMB Circular A-87, Actachrent A, §C.2.a, mskes clear
that to be allowatle for grant fundinp costs must "[ble necesseary

and rcasonable for the proper and effici{ent adniniastration of the
grant programs. . . "

The fundamental principle that yrantees are responsibtle for
properly managing Federal grant prcolects has been continuously
reflected in [CPA'e regulaticns. Tre first gerersl grant reculatiore
iesued by LPA incorporated OMR Circular A-C7 by reference and re-
stated and exrlaired a grantee's project mansgenert responsibilities.



-3-

3% Fed. Regs d@1b6-26 (1971), (later codifled i{n 4C C.T.i. §EBU.252'
«€00, 701 (19727)y. Those initial regulations analcrized & frantee's
responsibilities to those of a trustee. 1d., 330.202. Thay further
explained that a prantee's managevent responsibilities coild not

Le delegated or transferred, and that oversight or assistence frorm

EPA di4 pot relieve the grantee of those responsibilities. 14.,
530.6225' There cxplanations of grantee responsibilities have becn
carried throurh, erranded and recodified in EPA's current reculat{ons.
40 C.P.R..$830.210, 37.600, 35.936-5 (1981).

Vhen a prolect is corpleted late, the srantec has the burrAen
of denonatrating tiat” the delay was not due to grentec nisnanacenent
or the contractor's failure to perfor=. Crant nrojectes should te
finished accordins to schedule provided they are properly ranared.
s discussed above, grantees have the prinary respensitilicy for
proiect manarezent. 40 C.F.R. §35.936-5 (1781).* Thereforn, it
is reesonable for EPA to conclude that, abaent docucentatlion to the
contrary, celavs in project completion arc due to nrartee. rismanape-
vent or the contractor's lack of perfornance.

Ir Sprins City, Tennessee, EPA Boar« of Assistance Anpoals,
Yo. 79-38 (April T%, 19827), the Poard reversed the Pericral Adnin-
istrator's determinatior disellovin: increased costs incucred after
the authorized construction coxpletion dete. The Henion {{led e
pctior for reconsideration or tlie frourds that the Deard had irnered
the grantee's burden to justifv anc docurent incressed costs and
risinterpreted the rerulstion recuvirin; ¥PA apnrovel! of pro ect
chanres. Although the Board declined to hear the motion, the loerc
stated that it '"remains receptive to arvurents that arny nrevicus
azpeal was decided incorrectly and should not bhe arplied in a
subsequent appeal.” Spring City, STenrncessec, EP\A Pozcra of Ascistarce

Appealg, to. 79-36 (DeciIsion on lerion's Fotion for Reconsideration)
(Sept. 29, 1982}, -

¥/ The specillc lanpuage in &0 C.T.2. §35.936-5 explaining crantece’
project manarement cduties in the context cf wastewvater treatrent

works construction grants prolects was not i{ssued until after the
lilllshoro an? Danville grant awnrds. &40 Fed. Rep. 58604 (1675).
Fowever, the lanpuage 1s derivec¢ directly fror the funcamental princi-
ple that grantees are responsible for proper project canagement and
accuretely descrikes the grarntecs' ourarerent regponsitilities.
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As evidi \y the motion for reconsideratfon in Srr!un city,
the Agency ¢ ¢ rogition that the Board erred in “ol:'lin~ thet

costs {ncurred by the crantee after the authorized date of construc~
tion completion werc allovable. In decisions issued aincg Sprinm
City, the Boar? hac upheld regions' dissllowvances of incresscd

costs that arec caused Ly delayed project cocpletion snd that are

not properly justifie? and documented by the grantee. larcuctte
County Departrent of Public Works, Michigen, CPA Board of Assistance
hppes l.‘ﬁi; SZ=17 {Janusry 371, IQBSS; CE: of Rotnert Fark, Calfifor-
nia, EPA Board of Assistance Appesls, MNo. El- ctoder .Y, C<)h
City of Montagrur, California, LPA Boerd of Assistance Appeals, Nc.
5T-23 (June !5,'f552}i-7¢1?esc North Caroline, EPA Board of
Assigtance Apreals, Mo. 8G-IGY (June 30, 198<).  1f this fesun is

raised in subsrquent appeals, the Agency will sryue that the Spring-
City decision {3 incorrect and should not berfoI‘GVUé;’

Accordingly, where a project is cocrleted late, the grentec
has the burden to demonstrate that neither the grantue nor its
contractors were responsible for the delay cr the projecticostse
ircurred durin; the overrun gcricd. Late corpletion of the Fills-
boro and Danville projects placed this Lurden on the grantoesi

The contract between the Ci{ty of Ulllshown and ita centrector
included e liquidated darages provirion. In Brief; this prevision
provides for payment ty tle contracter to the City.ef iitlls-oro of
$120 per day for ecach day the coopletion date exceeds the tize
stirulated for completion, but not including extensinms of tirc as
providced for elsewhere in the contract. Furt¥er, the clduse
states that such sucs pafd are danages for the noneonpletion of
the vork within the tize stipulated for its conpletion. Thus,
liquidsted danages ere wonies paid hy.the contractor as dara;er
for the contractor's failure to perform. As such) the evidence
a ccntract overrun due toa the contractor's lack uk?petfbrnance.
Therefore, costs incurred during this overrun period are not
allcvable. As explained aMove, costs incurred when s prolect is
corpleted lamy allowahle only vher the grantees can showv that
neither the itors nor the prantees were responsible for the
delay. Pay fquidated darages to Fillsboro shows that the
contracter | ponsible for thic delay.

Region V's statenent, as expressed in your request, that the
$6,1C1 of excess resicdent inspection fees incurred during the
overrun period should be allowable because even though liguidated
darages were received there was no cost breakdown of the dara:es
poid to show that they covered the excess costs incurred, is
incorrect. Excess costs ircurred cduring a contract overrur are
unallowabtle unless the grantee can show the overrun wac not due to
crantee ciscanagement or the contractor's foilure to perfor.
thether the contractor pays the grantee o- not for the cxcese costs
incurred is relevant only to the exteant that liguidated dareges



evidence: ¢
received: ¥
resident inspeet
grant funding.

Danville Sanitary District, similarly, has the burden to
dencnsfrate that the consulting and resident engineering fees
incurred after the contract completion date were not due to
Danville's mismanasrecent nor the contractor's lack of perfcrcance
for those coste to te allowahle. As is properly peinted out by
your submission, the receipt of ligquidated damsres Is disrerarded
ip determininc sllowakle costs. Your submission states that a
chance order was processed to extend the contrasct complation date
thirough the period during which the questioned costs were incurred.
The change order ¢i¢ not provide any justificarion for the extension.
Thus, there does not appesr to Be any docurentstion fron Danville
showing that the costs were not incurred as & rerult ¢f ivs mis-
managezent or the contractar's failure to porform.. .

agtez*s failure to perfors. Had Hillaboro not
. damages under the facts presented, the excess
1on feer incurred wculd still be unallowvable for

Further, a settlecent was reached hetween Danville and the
contractor wheredby the contractor paid Danville aw arount to cover
costs {ncurred after the contract conpletion: dst@s.. Althouph =
ccrrespondence between the Grants Managemont. Sectiomy Reglien V,
enc the Deputy Inspector General for the lorthern Bivfsfon, refcr
to the contracter's settlecent paynent ss liguicgrest dowaces, in
fact the payoent was in liev of liquidatld*ﬁ&“ﬁg ¥+« The payrent
;gciqinaanigqu by

was macde pursuart to a ''Mutugl Releasc of Al} rine' ‘
Danville an? the contractor on lNoverber 12, 174, well afrer the
actual corpletion of work. That docurent itsmizes the costs
Danville incurred after the scheduled contrsct ecompletion date,
including the queationed consulting..ard resident enginpering costs.
The settlezent does not place liability on eftheér pared nor docs

it assess damages. It cowmpronises doubtful and digputed clains
hetween the parties, including any clajcs that relate to the tire

of contract completion. Presunatly, as you have pointed ovt, the
change order: ond the cocpletion date vas issued only as part
of the se BE Between Panville and the contractor. The circum-
starces do: ' {eve Danville of its responsibility to demonstrate
thet the ex consultiny and resident en;ineering costs are not
dve to its afsmanagement or the contractor's failure to perforc.
Inclusion of the overrun costs in the settlement indiceres thet

the parties agreed the contractor was at least in part responsitlc
for those costs. Without documentation to the contrary, the exceas
costs are unallowshle.
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Conclusion

Bi{llstoro and Nanville, as grantees, have the burden té iF
that costs incurred during a contract overrun are not the resule
of their misranaserert or of their contractors' failures to- AP
Othervise, tliese costs are unallowvable. for grant fundinp. :
receipt of licuidated ﬂanarca is relevant only to the extent thst
it evidences a contractor's lack of perfbtaance. Tre facte you
present indicate that the grantees have not met their burden.
Thug, the coats incurred during the contract overrur. neriods are
unallowable.
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Cenclusion

Hillstoro and Panville, as grantees, have the burden to shew
that costs incurred during a contract overrun are not the result
of their misranagerert or of their contractors' failures to perfor:s.
Otherwvise, these costs are unallowadble. for grant funding. The
receipt of licuidatel damages is relevant only to the ecxtent thsat
it evidences a contractor's laclk of perforrance. Thre facte you
present indicate that the grantees have not met their burden.
Thue, the costs incurred during the contract overrur. periods are
unallowvable.





